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MINNESOTA LAW JOURNAL.

MAY, 1893

LEGISLATIVE PRIVILEGES IN MINNESOTA.

BY C: D. O’BRIEN, ESQ.

Recent occurrences in the procedure
had by a joint committee of the Minne-
sota Senate and House of Representa-
tives during the last session of those
bodies have called the attention of the
public to the subject matter which is the
caption of this article. And for the first
time in the history of this state the peo-
ple are confronted with the assertion on
the part of the members of the Legisla-
ture that such a body is privileged, first,

to take, carry away and secrete the personal property of private citizens
without other process or warrant than a resolution of a committee of
either body ; and secondly, that for such acts, or any other acts so perpe-
trated by them in their representative capacity, all civil proceedings
against them are suspended until the expiration of the session for which
they are assembled. If the rights and privileges thus asserted actually
exist we have, as a result, an assemblage of persons convened once in
every two years in this state, who for a period of at least ninety days are
privileged to perpetrate upon the community, or any member of the
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community, any civil outrage that they may see fit to perpetrate, with
complete immunity to the perpetrators of such acts, their agents and em-
ployees, during such period of ninety days. The proposition is attrac-
tive if for nothing more than its novelty, but the serious part of the
question lies in this, whether under the Constitution of the United States
and the Constitution of the State of Minnesota such a condition of
things can possibly exist, and be recognized as a legal and valid condition.
It is hardly worth while to elaborate at any great length the many argu-
ments against it. A very slight examination of the organic law of this
state, and the principles from which such organic law sprung and was
enunciated is happily sufficient to set at rest such preposterous assertions,
and to point out to the persons who have either committed or threatened
to commit such acts in the capacity first referred to, that they are not be-
yond the scope of the law, but are wholly and entirely within its power
and answerable to it to the same extent that every other citizen is.

It must be recollected at the beginning of this inquiry that the govern-
ment of the United States, and that of every state in the Union, includ-
ing, of course, Minnesota, is founded upon and contained within the
limits of written constitutions ; that it is a cardinal doctrine of American
law that all power is vested, first, in the people of the several states;
that they have endowed the federal government with such of those pow-
ers as they have seen fit to part with to it for federal purposes;
that the unceded power of the people remains intact in the communities
contained within the limits of the several states, in that in those states
the sovereign power still continues in the citizens of each except in so far
as they have ceded the same to the federal government or provided for
the exercise of the same by their officers and representatives as evidenced
in the several state constitutions. To look outside or beyond the consti-
tution of the State of Minnesota for the purpose of ascertaining the
rights or privileges of any citizen thereof, or of any officer or employee
thereof, except in so far as those rights and privileges may be provided for
or passed upon by the provisions of the federal constitution, is absolutely
idle, for the Constitution of the State of Minnesota is not only the crea-
tion of the people of that state, but it is the last, ultimate and most com-
plete expression of the sovereign authority of such people upon any sub-
ject provided for in it. And we, therefore, find in the Constitution the
proper expression of every right and guaranty necessary to the protec-
tion of the citizen in a republican form of government.
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A review of Article I. of the Constitution of this State, unnecessary to
be copied in this article, will amply and fully sustain the position herein
contended for. But the expressions of Section VIIL of Article I. of that
Constitution are of sufficient importance and are sufficiently terse to be
included within the scope of this article. Section VIII. Remedy for
Injuries and Wrongs.—“Every person is entitled to a certain remedy in
the laws for all injuries or wrongs which he may receive in his person,
property and character. He ought to obtain justice promptly and without
delay, freely and without purchase, conformably to the laws.” It follows
from the mere reading of Section VIIL. that to extend to a member of the
Legislature the privilege of being protected against civil suit during the
term that the House to which he belongs may be in session, at once and
entirely abrogates the provisions of Section VIIL. so far as that particular
member of the Legislature is concerned. During the session of the
House, which is now ninety days and may be extended indefinitely by
statute, he cannot be sued upon any claim, demand or right of action
against him,—that is, if we are to sustain this privilege as it is asserted ;
and this exemption applies to everything of a civil nature; so that he
may, without let or hindrance, during the session, defy his creditors or
all persons having claims against him, transfer his property, put it out of
the state beyond reach of process of our law, and then on the day
before the session of his House expires, leave the state and place himself
without the jurisdiction of the courts. Surely, the authority for a priv-
ilege of this kind, so contrary to the rights of all other citizens of the
State, should be found in the Constitution, which not only creates the
Legislature but defines and limits its powers and duties-as an aggregate.

Now, the Constitution does pass upon this subject, and Section VIII.
of Article IV. of the same Constitution provides that the members of
each House shall in all cases save of treason, felony and breach of the
peace, be privileged from arrest during the session of their respective
Houses; and this is the only privilege accorded to members of the Leg-
" islature by the Constitution of the State of Minnesota. The District
Court of Ramsey County in passing upon the motion made by the de-
fendants in the case of Rhodes vs. the Members of the Coal Committee
held that the word “arrest” in the Constitution meant its ordinary and
usual significance,—that is, a personal restraint of the body of the indi-
vidual. That it did not apply to or mean the issuance or service of civil
notice or civil process. But the same court held that at common law at
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one time in England the privilege of members of Parliament extended
to exemption from civil process during the session of their Houses.
And following the common law rule, as to the propriety and application
of which to matters in this State the court expressed great doubt, it set
aside the service had upon the members of the Committee, apparently
more for the purpose of having a final and authoritative enunciation
from the Supreme Court than in any belief that such was the present
law of this State.

It is not proposed in this article to discuss the opinion of the District
Court of Ramsey County or to criticise it. - All of the questions involved
in that matter are now pending on an appeal to our Supreme Court, and
will be determined at the October term. But it is singular that the Court
was compelled to go beyond the provisions of our Constitution and act-
ually ignore them in order to find a foundation upon which to place its
ruling.

And this brings us to the other privilege asserted by our last Legisla-
ture, which is perhaps best found in the language of the resolution pre-
tended to have been passed by the Committee referred to, and was in the
following words, “That the Sergeant-at-arms of the House of Represent-
atives be instructed to proceed to the office of John J. Rhodes and bring
back with him all the books and papers therein relating to the coal com-
bine, and report same to the next meeting of the committee.” Here we
have an assertion of right upon the part of this committee to search for,
seize, take and carry away from the private office and custody of any cit-
izen such books and papers or other personal property as such com-
mittee may desire, and which is movable in its nature. The reader will
bear in mind that this resolution was not preceded by any demand for
such books and papers; that it contained no description of the same;
that the purposes for which they were wanted by the committee was not
stated ; that the end their possession by the committee was designed to
gerve did not appear. It is a mere wilful, naked instruction to an em-
ployee to plunder the private citizen of certain of his property and bring
the spoils before the persons comprising such committee. Here we are
again compelled to refer to the Constitution of this State. Section X. of
Article I. provides: *“The right of the people to be secure in their per-
sons, houses, papers and effects against unreasonable searches and seiz-
ures shall not be violated, and no warrant shall issue but upon probable
cause, supported by oath or affirmation, and properly describing the
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place to be searched and the person or things to be seized.” This provi-
sion of the Constitution has been further construed by legislative enact-
ment. The only process (except replevin) by which the personal prop-
erty of another can be seized is what is technically known as a Search War-
rant,and the statutory provisions upon that subject require the same care
and solemnities to be observed as are in the issuance of a warrant for the
arrest and detention of an individual; and indeed the Search Warrant
requires the officer executing the same to bring the property into court
and arrest the individual in whose possession he may find it. It is in
fact a proceeding for the punishment of crime not used for the purpose
of obtaining evidence. But having disregarded the provision of Section
VIIL of Article I. of the Constitution, it was neither difficult or extraor-
dinary for the same persong to abrogate the provisions of Section X. of
the same article, which we have just cited. If time and space permitted,
the history of the crime herein alluded to might be farther extended. It
is sufficient for present purposes to say that not only the privileges
claimed do not exist, but that the entire proceeding upon the part of the
committee known as the Coal Combination Committee was a farce and
entirely beyond the jurisdiction of any legislative committee.

There exists in this state and has existed since 1891 a statute making
combinations and trusts unlawful. It was pretended by the persons in
interest that there existed in this state a combination among dealers to
raise and keep up the prices of coal. If such a combination existed and
had acted as the committee asserted they had, then the parties concerned
therein had committed an offense under the statute of 1891, and their
punishment was solely and entirely confided to the judicial power of the
state. Article IIL. of our Constitution provides, in Section 1., “The
powers of the government shall be divided into three distinct depart-
ments: Legislative, executive and judicial; and no person or persons
belonging to or constituting one of these departments shall exercise any
of the powers properly belonging to either of the others.” Now, when
an offense has been committed only the judicial department of the gov-
ernment can act upon it. The legislative department has no right, power
or authority to proceed in such matter to any extent or in any manner
whatsoever. In Kilburn v. Thompson, 103 U. 8., Supreme Courts Reports,
page 168, the entire question is taken up and thoroughly discussed, and
the conclusion hereinbefore stated is announced as being self-evident,
and this too upon the construction of the Constitution of the United
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States which is practically identical with our own upon the particular
subject matter herein involved.

What has been here said is sufficient to attract the attention of the
reader to the subject matter and the indicated references are sufficient to
place him upon the track of the subject sufficiently to fully advise and
inform him as to the entire scope of it. It is not too much to say that a
successful assertion of these pretended privileges and a succession of ar-
bitrary acts under them would result, of pecessity, in the dissolution
of our form of government or indeed of government that per-
mitted them. That the persons asserting them contiuue in such asser-
tions is evidenced by recent enactments of the last Legislature ; notably,
one in which it is expressly provided that no action can be brought or
maintained against any member of the Legislature for any act done by
him under color of his office. Of course every one understands that
such legislation amounts to nothing; that when submitted to the author-
ity of the courts it will crumble to pieces and be as utterly dissipated as
last year’s snow, but this tendency by members of the Legislature, claim-
ing the right to represent their several constituencies, who besides their
natural allegiance to the State, have each and all of them, individually,
taken a solemn oath to support the Constitution of the United States,
and the Constitution of this State, to proceed by personal acts and legis-
lative enactment to violate both, to the detriment of the rights of the
private citizen, is one that should be repressed; and when these acts are
perpetrated by those who are the people’s servants and not their masters,
the remedy ought to be speedy and effectual. Such acts and such con-
duct have all of the features, corruptions and evil consequences of a ser-
vile revolution without its excuse.
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NOTE AND COMMENT.

BovcorTs AND THE FEDERAL CourTs.—Several new questions have
lately been passed upon in the Federal Courts which have something of
interest in them in that they throw some light upon the administration
of the Inter-State Commerce Act by the Courts. The first arose in the
case of the Toledo, Ann Arbor and North Michigan Railway Company
against the Lake Shore, Michigan Central, Pennsylvania and other Rail-
way Companies, to compel the latter to receive and forward freight and
cars, which were destined for shipment from state to state. This pro-
ceeding was instituted in the Circuit Court of the United States, and the
bill was drawn under the third section of this Act, which provides:

That it shall be unlawful for any common carrier subject to the provisions of
this act to make or give any undue or unreasonable preference or advantage toany
particular person, company, firm, corporation or to locality or any particular de-
scription of traffic in any respect whatsoever, or to subject any particular person,
company, firm, corporation or locality or any particular description of traffic, to any
undue and unreasonable prejudice or disadvantage in all respects whatsoever. .

Judge Ricks, in a lengthy and well considered opinion, decided
that the complainant had the right, under the section above quoted, to
have the connecting roads receive and forward its inter-state freight
upon equal terms with that of other companies ; and that the duties im-
posed upon the company are equally obligatory upon all its employes.
Summing the matter up, the Court concludes:

The sectionin the interstate law above quoted made it mandatory upon con-
necting railroads to receive and deliver passengers and freight and to afford equal
facilities for the interchange of traffic. Corporations can act only through their
officers, agents and servants, so that the mandatory provisions of the law which
apply to the corporation apply with equal force to its officers and employes. The
authority of the court to issue such an order has been questioned, but it rests on
well established principles.

So far as the employes are concerned, the effect of the decision
appears to be that a breach of their contract, such as an ordinary strike,
accompanied by a boycott by other organizations, is unlawful, in so far
as it may interfere with the transportation of inter-state freightage. It
makes no difference whether the employment is left freely, or under
compulsion. By leaving his employment in violation of his contract of
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service, he causes his company, whom he represents, to violate the
clause above cited and brings down upon his own head the penalty.

On the same day, Judge Taft, of the same Circuit, rendered an im-
portant decision bearing somewhat upon the same points as were pre-
sented in the former case, but in & different way. The doctrine is laid
down that all persons who combine for the purpose of leaving the ser-
vice of such a railway company and going on what may be termed a
“sympathy strike,”” where such strikes will affect the movement of inter-
state freight, are guilty of conspiracy and come within the penalties pro-
vided for violation of the Inter-State Commerce Act.

As the statement of the question is 8o clear and the reasoning so
cogent, the major portion of Judge Taft’s decision is here given in full:

All persons combining to carry out rule 12 of the brotherhood against the com-
plainant company, if any one of them does an act in furtherance of the combina-
tion, are punishable under the law. This is true because, as already shown, the
object of the conspiracy is to induce, procure and compel the defendant compa-
nies and their employes to refuse equal facilities to the complainant company for
the interchange of inter-state freight, which, as we have seen, is an offense against
the United States by virtue of section 10 above quoted. For Arthur to send word
to the committee chairman to direct the men to refuse to handle inter-state freight,
and for the men in furtherance of rule 12, either to refuse to handle the freight, or
. threaten to quit, or actually to quit, in order to procure or induce the defendant
companies to violote the penal section of the inter-state commerce law would con-
stitute acts in furtherance of the conspiracy which would render them also liable
to the penalty of the same section.

But it is said that it cannot be unlawful for an employe either to threaten to
quit or actually quit the service when not in violation of his contract, because a
man has the inalienable right to bestow his labor where he will and to withhold
his labor as he will. Generally speaking, this is true, but not absolutely. If he
uses the benefit which his labor is or may be to another by threatening to with-
hold or agreeing to bestow it, for the purpose of inducing, procuring or compelling
that other to commit an unlawful or criminal act, the withholding or bestowing
his labor for such a purpose is itself an unlawful act.

Herein is found the difference between the act of the employes of the com-
plainant company in combining to withhold the benefit of their labor from it, and
the act of the émployes of the defendant companies in combining to withhold their
laborfrom them, that is the difference between a strike and a hoycott. The one
combination was lawful because it was for the lawful purpose of selling the labor
of those engaged in it for the highest price obtainable and on the best terms. But
the employes of defendant companies are not dissatisfied with the terms of their
employment. So far as appears, those terms work a mutual benefit to employer
and employed. What the employes propose to do is to deprive the defendant
companies of the benefit thus accruing from their labor, unless the companies will
consent to a criminal and unlawful injury to the complainant. Neither law nor
morals can give a man the right to labor or withhold his labor for such a purpose.

We finally reach the question whether in view of the foregoing this court can
enjoin Arthur from inciting, inducing or procuring the members of the brother-
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hood, in the employ of defendant companies, to carry out rule 12 and refuse to
handle complainant’s freight. We have no doubt of it. For him to do so will be
to cause an unlawful, irreparable injury to complainant, and will be to induce, on
the part of the employes, a violation of the mandatory order of this court. Either
of these grounds is ample for the exercise upon him of the restraining power of a
writ of injunction.

While the ordinary strike is held not to come within this view of
the matter, the more important and threatening question of boycott re-
ceives an explanation which is somewhat new, and certainly aggressive.
As both cases have been appealed, a final determination of these ques-
tions will soon be had ; but in the meantime these decisions cannot but
be productive of much good, as showing that the courts can be relied

upon to grapple with the perplexing questions involved.

JupGE SPEER oN “RULE No. 12”; A VIOLATION OF THE SHERMAN ANTI-
Trust Law.—Closely following the announcement of the decisions of
Judges Ricks and Taft came a lengthy opinion by Judge Speer, in the
Circuit Court for the Northern District of Georgia. The matter came up
on a petition presented by the Brotherhood of Locomotive Engineers, to
require the receiver of the Central Georgia Railway to enter into a con-
tract with that organization for the service of its members on that road.
After ordering the receiver, under some limitations, to make such a con-
tract, the Judge turns his attention to the famous Rule 12, which is prac-
tically the same as the rule of that number referred to in the case last

mentioned. It is as follows:

“Twelfth—That hereafter when an issue has been sustained by the grand chief
and carried into effect by the Brotherhood of Locomotive Engineers it shall be
recognized as a violation of the obligation if a member of the Brotherhood of Loco-
motive Engineers who may be employed on & railroad run in connection with, or
adjacent to said road, to continue to handle the property belonging to said railroad
or system in any way that may benefit said company with which the Brotherhod
of Locomotive Engineers are at issue until the grievances or issues of difference of
any nature or kind have been amicably settled.”

It was admitted by the petitioners that the effect of the rule would be in
case an engineer ascertained there was a car in his train which belonged
to a road on which there was a strike of engineers, to oblige that engineer

to refuse to handle such train containing such car, and if the company
insisted that it should be done, he should at once resign his station and
abandon his duty. The learned Judge then passes to the main question.

He says:

‘“There cannot be a doubt that this rule of the Brotherhood is in direct and posi-
tive violation of the laws of the land and no court, state or federal, could hesitate
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for a moment 8o to declare. It is plainly a rule or an agreement in restraint of
trade or commerce, as described in section 1 of the act of July 2, 1890, known as
the Sherman anti-trust law. A combination of persons, without regard to their
occupation, which would have the effect to defeat the provisions of the inter-state
commerce law, inhibiting discriminations in the transportation of freight and pass-
engers would be liable to the severe penalties of the statutes. Now, it is true, in
any conceivable strike upon the transportation lines of this country, whether main
lines or branch roads there would be interference with inter-state of foreign com-
merce. It will be practically impossible, hereafter, for a body of men to combine
to hinder and delay work of the transportation company without becoming obnox-
ious to the provisions of these laws; and a combination or agreement of railroad
officials or other representatives of capital with the same effect, will be equally
under the ban of these penal statutes.””

While the representatives of the Brotherhood seemed to regard the fact
thatthe court ordered the receiver to make the contract as requested,
as a great victory, little reason can be seen for such rejoicing.
The receiver is practically a nonentity, and as such is absolutely under
the direction of the court; no such order would have been made had it
been otherwise. As it was, the presentation of the petition in this case
brought out the above expression, which is certaicly the most radical
statement of the criminal liability of strikers yet promulgated by a court
in this country or any other. It will perhaps teach the various organiza-
tions of railway operators that the privileges are not all their peculiar
property and the penalties that of the corporations; that a conspiracy
among workmen is as reprehensible as one among railway corporations :
lessons that they have been a long time in the learning.

LEeGArITY OF THE ANTI-SCALPER BILL.—A recent decision in Illinois
has a direct and important bearing on some legislation passed at the
last session of our law-making body and popularly known as the Anti-
scalper Bill.

It appears that indictments were found against Edward List and
five other ticket brokers in Chicago for violation of a law of that state,
practically identical, in its important provisions, with our own. Upon
habeas corpus proceedings the defendants were discharged upon some
technical defect in the indictment, but the Court, Tuthill, McConnell and
Dunne, J. J., sitting, took occasion to say:

This law comes within the constitutional inhibition of section 22, article 4, of
the state constitution, which declares that the general assembly shall not pass any
special law granting any special or exclusive privileges, immunity or franchises
whatever. Considered as a police regulation it is unique as delegating govern-
mental authority to corporations.
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The last remarks of the Court seems to be quite in point, under our
law, which provides:

Secrion 1. It shall be the duty of the owners of any railroad or steamboat for
the transportation of passengers, to provide each agent who may be authorized to
sell*within the state, tickets or otherevidence entitling the holder thereof to travel
upon his or their railroad or steamboat, with a certificate setting forth the author-
ity of such agent to make such sales, which certificate shall be duly attested by the
corporate seal of any corporate owner of such railroad or steamboat. After issue
of such certificate, as aforesaid, such agent or superintendent or general officer of
such owners shall, within ten days thereafter, exhibit the same to the secretary of
state of Minnesota, and at the same time shall pay to said secretary of state a
license fee of three dollars, whereupon said secretary of state shall issue to such
agent so presenting said certificate, a license under the seal of the state of Minne-
sota, authorizing such agent to engage in the business of selling transportation
tickets of said common carrier.

The Secretary of State has no choice in the matter, but must issue
certificates to whom ever the transportation companies may appoint, and
to no one else. For all practical intents and purposes, the company has
all the power the law gives to any one.

While the act may perhaps be looked upon in the light of an ex-
periment, at least so far as this state is concerned, yet it will soon
assume a more certain character—what there may be left of it—when our
Courts will have had an opportunity of passing upon it; which will not
be far removed, as it goes into operation July 26th next, and determined
efforts will doubtless be made by those interested to have the question
of its validity tested.

THE SaINT Louis Case.—The final order of the District Court for
Hennepin County in the celebrated case of Henry Siebert against the
Minneapolis and St. Louis Railway Company was filed by Judge Loch-
ren on May 5th last. The case involved priority of the various issues of
bonds made by that company and has been in progress of settlement for
five years. During the greater portion of that time the case was prac-
tically in Judge Young’s charge, and on his retirement in 1891, Judge
Lochren assumed control. It seems that the road has been handled by
the Court in & more satisfactory manner than by its former officers, a
result which is rather unusual in such cases.

In finding for the plaintiff, the Court allows him his costs and dis-
bursements and makes an allowance of attorneys’ fees to most of the
counsel engaged. The Court allows the plaintiff’s attorneys in all the
sum of $50,000; the attorney for the Central Trust Company, $35,000;
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the attorneys of the Fidelity Company, $20,000, and the attorney for the
Farmer’s Loan and Trust Company, $20,000 ; making a total allowance
of $135,000, which is probably the largest amount ever paid in one case in
the Northwest. But as the property involved exceeded Five Millions,
the amount cannot be said to be unreasonable. The counsel in the case
were :

For Plaintiff—Eugene M. Wilson (now dead), and Judge J. M. S8haw; Thos. F.
‘Withrow (general counsel of the Chicago, Rock Island & Pacific Railway, now
dead), and Thomas 8. Wright (general attorney for the Chicago, Rock Island &
Pacific Railway Company).

For the Receiver—J. D. Springer, until his removal to Chicago, Nov. 1, 1889;
since that time Albert E. Clarke.

H. C. Truesdale, for the Farmers’ Loan & Trust Company ; Woods & Kingman,
for the Fidelity Insurance, Trust and Safe Deposit Co; Harris Richardson, for the
Central Trust Company, of New York; Keith, Evans, Thompson & Fairchild, for
certain bondholders, and Lusk, Bunn & Hadley for certain of the bondholders.

The decision of the Court is for plaintiff in all things, but is too
lengthy and too much in detail to be set out in full here. It gives the
road a year in which to redeem by payment of the plaintiff’s bonds,
amounting to $3,887,000 and accrued interest ; if not redeemed, the road
is to be sold by the sheriff. The whole matter is now settled in such a
way a8 to permit re-organization upon a sound basis.

JuDGE GrEsHAM’S SuccEssorR.—President Cleveland found it a by no
means easy task in appointing a successor to Judge Gresham, to find
one who could be expected to acceptably fill the place left vacant by the
elevation of that eminent jurist to a position in.the Cabinet. It seems,
however, that the appointment recently made will prove a satisfactory
one, as the new Judge of the Seventh Judicial circuit, James G. Jenkins,
of Milwaukee, Wis., is & man of large experience, having been admitted
to the bar in 1855, been Judge of the United States District Court for the
Eastern District of Wisconsin for many years, prominent in the politics
of his state and at one time the Democratic candidate for Governor.
Judge Jenkins is in the prime of life and is likely to hold his present po-
sition for years to come. The President is doing well in following the
precedent established by President Harrison in promoting those who
have so long served the Nation in minor judicial capacities.

Jupce LocHREN.—On the 8th day of May the resignation of the Hon.
William Lochren as a Judge of the District Court for the Fourth Judi-
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cial District was tendered to and accepted by the Governor ; an act which
terminated a long and most honorable career on the Bench. For more
than thirty years Judge Lochren has dealt out justice and has gained
thereby a reputation for legal sagacity and judicial fairness unexcelled by
any. Himself and his labors are too well known in Minnesota to require
description ; and all Minnesota wishes him the success he so richly de-
gerves in the difficult and responsible position to which he has been
called.

On the evening of May 9th, the Judge gave a reception to the mem-
bers of the bar at his residence, at which a large number of those who
had appeared before him in the years past were present. An incident of
the evening was the presentation, to Judge and Mrs. Lochren, of a hand-
some silver water set, as a slight token of the regard in which the recipi-
ents are held by the Bar of Minneapolis.

JupaE LocHREN’s SuccEssor.—In appointing to the place left vacant
by the resigration of Judge Lochren the Hon. Robert D. Russell, Gov-
ernor Nelson has pleased not only the members of the bar in the Fourth
District, but the great mass of the people as well. For many years City
Attorney for Minneapolis, always prominent at the bar, a pleasant gen-
tleman and a good man, Judge Russell embarks upon a judicial career
which we trust may be as long and successful as that of the eminent jur-
ist whose place he takes. While the Judge was a candidate for that po-
sition in 1890 and went down with his party in the avalanche of that
year, there can be but little doubt of his nomination and election next
year for the full term of six years.

RuLe ErenTY-sEVEN, U. 8. CIrcuir CourT.—On May 9th a new rule
was promulgated to cover cases where there has been a mis-trial, counsel
usually expecting such cases to come up early in the succeeding term.
The rule is as follows :

‘““Whenever any case is tried before a jury and the jury reports a disagree-
ment, the clerk shall, at the time he prepares the trial calendar for the next suc-
ceeding term of court, place such case at the foot of such calendar.—R. R. Nelson,
Judge.”

Jupge Otis oN LEGISLATIVE PRrIVILEGES.—The memorandum which
Judge Otis attached to his order setting aside the service of the summons
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in the case of J. J. Rhodes v. R. A. Walsh, et. al., is so altogether novel and
unusual in its character that we reproduce it in full. It is as follows:

In Anderson v. Rountree 1 Binney, 115, the Supreme Court of Wisconsin held
that a member of the Legislature was, during and for a limited time before and
after the session, privileged from the service of summons; that this was a com-
mon law right unaffected by the statute providing for exemption from arrest. At
the time this decision was rendered, Minnesota was part and parcel of the Terri-
tory of Wisconsin and this declaration of privilege by a Court of last resort be-
came the law of the land, or at least, as it seems to me, became and remains bind-
ing upon and is to be followed by all other courts within the jurisdiction until
overruled by a like tribunal of last resort, in the same manner and to the same ex-
tent as if rendered by the Supreme Court of the Territory, or of the State of
Minnesota.

At the same time, after a very careful examination of the authorities, I think
the correctness of that decision is open to serious question. It is doubtless sup-
ported by a few ill-considered decisions and by numerous dicta in other cases
which assume the existence of such a privilege as a common law right.

Its existence, however, was denied in England as early as A. D. 1640, by the
eminent jurist, Sir Orlando Bridgeman in the case of Benyon v. Evelyn, (Bridge’s
Reports, 333) upon a full review of the authorities, and an exhaustive discussion of
the question. The doctrine here announced as well as the profound learning and
research of the jurist declaring it were highly commended and indorsed by Lord
Menborough in Bursett v. Abbotl, 14 East Rep. 184; also the notes to the case of
Benyon v. Evelyn, Supra; (here many cases are cited) and Merritt v. Giddings, 4
MacArthur, 55, wherein Mr. Justice Wylie of the Supreme Court of the District of
Columbia denies the privilege in a learned and forcible decision, with a compre-
hensive review of all the authorities. It is true that members of Parliament were
claiming this exemption from service of procecss, a right, however, not conceded
to them by the Courts, and finally, to set the matter at rest and prevent the ob-
struction of the ordinary course of justice, in the year 1770, Parliament expressly
enacted ‘‘that any suit may at any time be brought against any peer or member of
Parliament, which shall not be impeached or delayed by pretense of any such
privilege, except that the person of a member of Parliament shall not thereby be
subject to any arrest of impeachment.’’

It seems strange indeed, that in this land and these times our Courts should be
called upon and feel constrained to recognize a privilege, the existence of which
was denied by the Courts, and the very presence of which was wiped out by ex-
press statutes more than one hundred and twenty years ago, as something that
was not to be tolerated, even under a monarchical form of government.

It is for this Court, however, to follow the decisions of our Courts of last resort,
and leave it to them to overrule ill-considered and erroneous declarations of the
law, if such have been made.

While the learned judge, in deciding against the authorities in general
and his own apparent convictions, may have been entirely justified in
that course under the peculiar attendant circumstances, yet it is doubt-
ful if the judicial history of this State furnishes another example of a
similar character, certainly not in any court of general jurisdiction.
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NOTES ON RECENT DECISIONS.

MorT1GAGE ForecLosURE FounpeEp oN Usurious ConTracT HELD
Vorp—In the case of Chase v. Whitten (53 N. W. Rep.,767) the Supreme
Court of Minnesota were called upon to apply the statute (Chap. 23, sec.
I1.) upon interest and usury to a case where a mortgage has been fore-
closed for nonpayment of interest, where the note bore on its face a
greater rate of interest after than before maturity. The Court holds that
as the note as a contract was manifestly usurious as to the interest, un-
der the plain wording of the statutes above cited, no interest was ever
due, and that the provision in the mortgage authorizing the mortgagee
to declare the whole sum due upon default of payment of interest was a
mere nullity : setting aside as void an attempted foreclosure predicated
upon such default. It seems that the effect of that decision will be far-
reaching. Many agencies have for several years past been making loans
all through the state, where a greater rate was exacted after maturity than
before. Large numbers of these mortgages have been foreclosed, and the
property has gone into other hands; thus creating a dangerous and in-
sidious enemy to the quiet enjoyment of the property by the present
possessor. Not being a defect discoverable by examination of records,
the attorney will not be able to discover that there is a break in the title,
until perhaps some grantee of the former mortgagor brings ejectment for
possession, and shows the foreclosure upon which the owner stands to be
a nullity. It seems that the Court decided nothing new, simply applying
what has been the law for six years, yet many thousands of dollars are
and have been out on such paper, in apparent disregard of the plain
statutory requirement.

MASTER AND SERVANT; CONDUCTOR AND FIREMAN, FELLOW BERVANTS;
WHEN FEDERAL COURTS NOT BOUND TO FOLLOW STATE LAw.—On May
6th last, the Supreme Court of the United States, through Justice Brewer,
rendered & decision which will revolutionize to a large extent the law of
master and servant, as now understood. One Baugh was a fireman on a
Baltimore and Ohio engine engaged in pushing trains over a hill. There
was no conductor in charge, but the engineer was by the rules of the



16 THE MINNESOTA LAW JOURNAL.

company given the authority of a conductor. Baugh was injured by the
carelessness of the engineer, and brought suit for damages and was
awarded $6,750 in the circuit court in the Southern District of Ohio. The
question was whether this engineer and fireman were fellow servants
or whether the engineer was in the position of a master representing
the company. The majority held the former opinion, which substan-
tially reverses the celebrated case of Railroad Company v. Ross, from
Minnesota. In the Ross case it was held that a conductor represented
the company and was not a fellow servant to the engineer and em-
ployees on the train. In this case there was no conductor, and the
court holds that Baugh assumed the risk and consequently cannot
recover. Justice Brewer also held that the case does not come under the
Supreme Court act of 1789, which requires the Supreme Court of the
United States to follow the laws of the State wherein the action rose
The holding of the Court on the question of whether the fireman and
conductor were fellow servants would have little or no effect in Minne-
sota and many other States, were it not that the Court decided that in
such cases the Federal Courts are not required to follow the laws of the
State in which the cause arose. In Minnesota, a8 in many other states,
the distinction between that class of cases where the action is founded
upon injuries received through the wrongful act of a fellow servant in
the same employ, and that wherein the relation of master and servant ex-
ists, has been abolished by statute ( Gen. St. Minn., Chap. 34, Sec. 60d),
so far as same relates to actions against railway companies. And as this
class of cases form the larger portion of such litigation, the Court’s de-
cision becomes of great moment. Heretofore the Federal Courts in these
States have invariably given their judgments upon all such cases with
due regard to the statutory provision. Now, since it is decreed that the
State statute is not obligatory upon the Federal Courts, the employee
who seeks justice there for injuries received at the hands of his fellow
servant, will be refused a hearing, notwithstanding the statute in ques-
tion, which is a nullity, to that extent. While the suitor may of course
institute proceedings in the Courts of his state, the larger portion of
such litigation has long been commenced in the circuit court, when the
facts justified the court in taking jurisdiction. On the whole the Court
has given the legal profession something to cogitate upon, if indeed it
may not be a question warranting the interference of Congress. Chief
Justice Fuller-and Justice Field dissent from the Court’s opinion on
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both points, and are particularly pointed in their expressions of opposi-
tion to the opinion of the Court upon the latter question.

TaE MINNETONEA DAM CASE; AN IMPORTANT DECISION.—On May 18th
last Judge Hooker filed an order in the matter of the proceedings to es-
tablish and maintain a uniform stage of water in Lake Minnetonka pur-
suant to the provisions of Chapter 381 of the Special Laws of 1891. Pro-
ceedings were for the purpose of obtaining the dam at Minnetonka Mills
for the purpose of raising the stage of water in the Lake to a point be-
tween high and low water marks. Three assessors of benefit had been
appointed by the Court in accordance with the Act and the questions
arose upon the objections of certain property owners to the confirmation
of their report, assessing the benefit at about $14,000.

The first objection raised was in effect that the improvement author-
ized by the statute was not of a character which would justify the levy-
ing of a special assessment upon real estate situate upon the shores of
the Lake. It was conceded that the latter was a navigable body of
water, but it was claimed that the improvement was generally and not
specifically beneficial to the adjoinihg realty. After reviewing several
authorities the learned Judge concludes upon this .objection as follows:

It seems to me that there can be no question but that the improvement of the
navigation of the lake in question will be of great benefit to the property abutting
upon the lake and in its immediate vicinity. If the water is allowed to diminish,
80 a8 to make it almost impossible to use the latter for purposes of navigation, the
property abutting upon the latter will very largely depreciate in value, and it ap-
pears to me that the contemplated improvement is of a character which authorizes
and furnishes a valid foundation for the levy of a special assessment for benefits
upon real estate abutting upon or situated in the vicinity of Lake Minnetonka.

The second point considered was whether the act in question author-
izing such assessment of benefits to be made by three freeholders, to be
appointed by the Court, is void, as delegating the taxing power to other
than municipal corporations ; whether such power could be given to the
assessors, without violating section 1 of article 9 of the State Constitu-
tion. In considering this question, the Court calls attention to the fact
that practically the same question was passed upon by the Supreme Court
in re Dowlan, 36 Minn., 430. In this case the provisions of the act consid-
ered, the Park Act for Minneapolis, being Sec. 5 of Ch. 281 of Special Laws
1883, were in the main the same as those of the Act in question, upon
this point; and the power thus conferred upon the three appointees of
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the Court was confirmed. The only difference in the acts is that in the
Park Act the Park Board shall determine what percentage of the cost
should be assessed upon the abutting property, while in this act the leg-
islature have provided that the whole expense shall be so assessed. The
Court stands upon the decision referred to and holds the act constitu-
tional, remarking that :

If the Legislature in the Park Act had the right to designate thatthe Park Board
shall designate the percentage which shall be assessed upon lands benefitted by
such parks and parkways, then the Legislature had the right in the act in question
to designate what amount of the cost of improvement should be so assessed, and
they have designated that the whole expense incurred should be 8o assessed.

Upon the question of whether the fact that a small part of the lake-
was in Carver County would render the act objectionable to the consti-
tutional provision that taxes shall be uniformly laid, the Court decides
that the Legislature had a right to designate the territory over which the
benefits of any particular local improvement are diffused; this having
been done, the Court will not permit it to be questioned.

Upon the question of whether the establishment of a uniform stage of
water between high and low water mark is objectionable and repugnant
to the Constitution as taking private property for public use without just
compensation, the Court considers that it is very much the same asin the
case of a public highway ; where, although the owner of abutting prop-
erty holds the fee to the center of the street, yet such ownership is sub-
ject to the right of government to make such improvements in the
highway throughout its full width as may be desirable or necessary for
the public use. And the Court concludes, that, while the owner of land
abutting upon the waters of a navigable lake owns the fee as far as the
low water mark, such ownership is subject to the right of government to
make such improvement as it sees fit in aid of navigation of such stream
or lake, without condemnation of the land lying between extreme low
and extreme high water mark ; and that the extreme high water line is
the limit beyond which government cannot go without compensation
being given.

We regret that space will not permit us to set forth the full text of the
decision, which covers some fifteen typewritten pages, and wherein these
questions are elaborately discussed.

ALIMONY GRANTED IN A PECULIAR CASE.—An important holding was
made in the case of Johnson v. Johnson, where the Court invokes the
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aid of equity in order to do justice to the wronged party. The defendant,
owning over $150,000 worth of property in this state, but residing in
Illinois, obtained a divorce in that State by substituted service, of which
his wife, the plaintiff here, had no actual notice. Defendant was sub-
sequently re-married and was served with summons in this state in an
action brought by wife number one for divorce and alimony. While
the Court refused the divorce, it held the case open to determine the
amount of alimony the wife (plaintiff) should be entitled to, on the
theory that she had rights in the property in this State which ought not
to be taken away by reason of the first divorce proceeding, although
it was valid and binding a8 a divorce. Our Supreme Court has decided
that after a bill for divorce is dismissed, the Court has no jurisdiction to
afterwards allow counsel fees and expenses to the defeated party, which
holding would seem to militate against the decision in question, yet
that decision is supported by cases in Colorado, Wisconsin and Ala-
bama, and it is to be hoped that it will not be disturbed in this State,
where enough of fraud is practiced upon innocent parties in divorce
proceedings.

LEASE OF MARRIED WOMAN FOR THREE YEARS; TO COMMENCE IN FUTURE.
—1In the case of Horn v. Conradson, lately decided in District Court for
Ramsey County, Judge Otis holds that where a married woman gives a
lease of real estate owned by her, her husband not joining therein, for the
period of three years, the same to commence several months after execu-
tion, the lease is absolutely void.

It has long been the rule that a verbal lease for a year to begin in fu-
ture is void, but this seems to be the first instance in which such a lease
has been so declared. There is good reason for the holding, as the con-
trary would be the means of complicated titles and would be in effect sub-
versive of the purpose of the statutory limitation of three years.

DI1VORCE; JOINDER OF CAUSES; RELIEF:—In the recent case of Grant.
vs. Grant, 54 N. W. Rep. 1059, the Minnesota Supreme Court has made a
ruling which will have an important bearing on the pleading and prac-
tice in divorce proceedings. In this case a cause for divorce absolute
and one for a limited divorce were joined in the same complaint and
relief demanded in the alternative. This the court held to be proper.
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BOOK REVIEWS.

TirFANY ON DEATH BY WRONGFUL AcT.~A Treatise on the Law Peculiar to Ac-
tions for Injuries Resulting in Death, Including the Text of the Statute and an
Analytical Table of their Provisions. By Francis B. Tirrany, of the 8t. Paul
Bar. 400 pages. St. Paul: The West Publishing Company. 1893.

As stated by the author in his preface, the purpose of this work is to treat of
those questions of law which are peculiar to the various statutory civil actions
maintainable where the death of the person has been capsed by the wrongful act
or neglect of another. It is another example of & tendency which seems to have
to some extent taken possession of certain classes of legal writers, that of choos-
ing as a topic a comparatively small portion of some general subject.

Oonfined as it is to the various statutory enactments upon the subject, the au-
thor very properly avoids the mass of generalities which usually figure in works
of this sort, and closely adheres to the bearing of the statutory provisions. Many
citations of cases, brought down to recent date, are made, in all about 1,300.
These are, as usual, tabulated in order, and in that form take up about twenty
pages of space. While tables of this kind are theoretically the proper thing, the
practicing attorney rarely finds occasion for their use. Usually desiring to find
cases on a given point, he will inevitably first find the statement of that point in
the text, and finds the cases through the citations there made.

The analytical table of statutes upon the question under treatment is extensive
and well arranged. All the recent statutes are there digested, and placed in a
form which enables the practitioner to ascertain at a glance what the law is. The
chapters bearing on the subject of Damages are especially full, particularly in the
citation of cases, while the doctrines of the various courts a8 to what, in given
cases, amount to wrongful acts or omissions are concisely and clearly stated.

Altogether, it is a work which will reflect credit upon its scholarly author, and
be of particuliar value to those members of the profession who are engaged in
prosecuting or defending actions for damages.

OuTLINE OF LxcTuREs oN THE Law or PrivaTe CorroraTiONS. By CHARLES B.
Ervuiort, L. L. B, Ph. D., Lecturer in the College of Law in the University of
Minnesota. Published by the Author. 1898.

This work is a neat volume of about 125 pages, and contains what its subject in-
dicates, an outline of the subject which Judge Elliott has for several years ex-
pounded for the benefit of the students in the Law at the State University. Every
other leaf is blank, thus giving the student an opportunity to take an abundance
of notes in connection with the lectures. No attempt has been made to set forth
the statutory provisions on the subject, as the students have ready access to the
statutes, All the general law on the subject is set out in a small space, and the
author doubtless found it difficult to write so small a book on so large a subject.
It will be a great assistance to the students and an immense improvement upon
the old method of taking their own notes on the fly, as it were. The work is issued
only for the use of the students, and is not intended for general circulation.



THE INFERIOR COURTS.

In this department it is our intention to publish the decisions on every
new question arising in the District and Municipal Courts of the State,
paying particular attention to questions of practice. While in this num-
ber there are no citations from Courts outside the cities of Minneapolis
and St. Paul, with our next issue we will have many from outside dis-
tricts)and intend to cover the whole State in a few months, when the
citations will number over one hundred per issue.

ALIMONY : GRANTED WHEN DIVORCE DE-
NIED :(— Defendant obtained a divorce
from his wife in another state where he
resided, by substituted service ; no pro-
vision being made for alimony. But
subsequently the wife, a resident of this
State, brings an action, founded on per-
sonal service on defendant, and asks ali-
mony. Defendant is shown to possess
property in this State in excess of $150,-
000. Held that although the request for
a divorce will be denied, yet the case
will be retained for the purpose of al-
lowing the wife alimony; which was
allowed in sum of $35,000.

Johnson v. Johnson, Otis, J., Dist. Ct.
Ramsey County.

CONRBTITUTIONAL LAW: TAKING PRI-
VATE PROPERTY FOR PUBLIC USE WITHOUT
coMPENSATION : — Chapter 381, Special
Laws of 1891, authorizing the raising of
the stage of water ipn Lake Minnetonka
to a point much higher than before, but
between low and high water mark, is
not repugnant to the Constitution as
taking private property for public use
without compensation.

In re maintaining uniform stage of
water in Lake Minnetonka, Hooker, J.,
District Court, Hennepin County. (See
Notes.)

CONSTITUTIONAL LAW : DELEGATION
OF TAXING POWER TO OTHER THAN MUNI-
cipAL  CorPorATIONS : — Chapter 381,
Special Laws of 1891, authorizing ap-
pointment by the District Court of three
free holders as assessors of benefits ac-
cruing to owners of property adjoining

the Lake by reason of the maintenance
of a uniform stage of water, is not un-
constitutional as a delegation of the
taxing power to other than Municipal
Corporations.

In re maintaining uniform stage of
water in Minnetonka, Supra. (See
Notes.)

CONSTITUTIONAL LAW: UNIFORM TAX-
aTioN :—The Legislature directed that
the cost of certain improvements in
Lake Minnetonka should be assessed
upon benefitted property in Hennepin
County a